P & M PETROLBUM MANACEMVENT
| BLA 90- 512 Deci ded Septenber 24, 1997

Appeal froma decision of the Deputy Sate Drector, Mneral
Resources, Wah, Bureau of Land Managenent, uphol di ng a deci sion by the
Chief, Branch of Huid Mnerals, Wah, Bureau of Land Managenent,
requiring a unit operator to readjust the allocati on under communitization
agreenents retroactive to the effective date of a dependent resurvey. SR
No. UT-90-9.

Set asi de and renanded.

1. Accretion--Boundaries--Ql and Gas Leases:
Gonmuni tization Agreenents--Q 1 and Gas Leases: Lands
Subj ect to--Surveys of Public Lands: Dependent
Resur veys

Wiere land i s added by accretion to a surveyed | ot
of public land riparian to a nonnavi gabl e body of
water in which the Lhited States has title to the
bed toits nedial line, an oil and gas | ease of the
upl and | ot described according to the original plat
of survey covers only the land in the original |ot
to the neander |ine, and a subsequent resurvey of
that | ot does not alter the boundaries of the |ease.

2. Accretion--Boundaries--Ql and Gas Leases:
Gonmuni tization Agreenents--Q 1| and Gas Leases: Lands
Subj ect to--Surveys of Public Lands: Dependent
Resur veys

Wiere a surveyed lot of public land riparian to a
nonnavi gabl e body of water is |eased according to the
plat of survey, the area covered by the original |ot
renains in the | ease even though part of the lot is
|ater covered by water so long as title to the mneral
estate remains in the Lhited Sates.

APPEARANCES FRobert G Pruitt, Jr., EBEsg., Salt Lake dty, Wah, for P& M
Pet r ol eum Managenent .

(PN ON BY ADM N STRATI VE JUDEE FRAZ ER

P & MPetrol eum Managenent (P&V) has appeal ed froma Decision of the
Deputy Sate Drector, Mneral Resources, UWah, Bureau of Land Managenent
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(BLMor the Bureau), affirmng the April 5, 1990, Decision of the Chief,
Branch of Huid Mnerals, that required P&M the designated unit operator,
to readjust the allocation of revenues and expenses between private parties
to Federal |y approved communitization agreenents retroactive to the

effecti ve date of a dependent resurvey affecting the communitized | ands. 1/

As part of an effort to resol ve questions regardi ng the boundary
between public lands and lands wthin the Navaj o | ndi an Reservation, BLM
in 1979, undertook to resurvey, inter alia, the neander lines of the right
bank of the San Juan Rver situated insecs. 25 and 26, T. 40S, R 22 E,
Salt Lake Meridian, San Juan Gounty, Wah, which form in part, the
boundari es of the | eased tracts of public |and coormtted to P&Ms three
communi ti zation agreenents.

Fol | ow ng conpl etion of the resurvey (Goup No. 592, UWah) in 1981, it
was accepted by the Chief Cadastral Surveyor for UWah, BLM on August 15,
1983, and the approved plats were officially filed in BLMs UWah Sate
Gfice on Septenber 2, 1983. In a Notice, dated August 26, 1983, which
was published in the Federal Register (48 Fed. Reg. 40001 (Sept. 2, 1983)),
BLMstated: "These [plats] wll | nmediately becone the basic record for
describing the land for all authorized purposes.” |d.

The Bureau thereafter concluded that, due to a shift in the surveyed
| ocation of the neander |ines of the right bank of the San Juan Rver in
secs. 25 and 26, the 1983 dependent resurvey had af fected the nunber of
acres of public land enconpassed by four oil and gas | eases (Nos. U 18433,
U 23797, U 41696, and U 52026) and consequently altered the | ease acreage
coomtted to P&Ms three comuniti zati on agreenents. As a result, the
allocation of revenues and expenses under each of those agreenents woul d
be af f ect ed.

By letter dated March 2, 1990, the Chief, Branch of Huid Mnerals,
advi sed P&Mthat the | eases had been "conforned" to the 1983 resurvey, and
provi ded P&Mw th a revi sed description of the communitization agreenent
i ncludi ng the new | ease acreage and percentage coomtted to each of the

1/ Communi tization agreenent No. UT-000232, which was approved
effective Aug. 1, 1983, enconpassed part of |ease U 23797, issued effective
Sept. 1, 1973, and all of |ease U 52026, issued effective Jan. 1, 1983.

It described |and situated in the SMNWissec. 25, T. 40S, R 22 E,

Salt Lake Meridian, San Juan Gounty, Wah. Gonmunitization agreenent

No. UT-060P49- 86584, whi ch was approved effective Gct. 1, 1985,
enconpassed part of |ease U 18433, issued effective Apr. 1, 1972, and part
of lease U23797. It described |land situated in the NBWasec. 25, T. 40
S, R 2 E, St Lake Mridian, San Juan Gounty, Wah. GCommunitization
agreenent No. MD49P-84704C which was approved effective Apr. 1, 1984,
enconpassed part of |eases U 18433 and U 23797, and part of |ease U 41696,
issued effective Mar. 1, 1979. It described |and situated in the N/AE/
sec. 26, T. 40S, R 22 E, St Lake Meridian, San Juan Gounty, U ah.
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communi tization agreenents. 2/ The letter also directed P&Mto submt
"anended” al | ocation schedul es (Exhibits Aand B) for the agreenents,
reflecting the change in acreage and thus the proper allocation of revenues
and expenses between private parties to the agreenents. Subsequently, by
Decision dated April 5, 1990, the Chief, Branch of Huid Mneral s, inforned
P&Mthat "resurveys are considered effective the date of acceptance” and
that the revised Exhibits Aand B for its communitization agreenents "nust
be readjusted retroactively to August 15, 1983." The consequence of BLMs
determnation was to alter the extent and existence of the interests of the
working and royalty interest owners in the revenues and expenses of the
three communi ti zation agreenents, since sone | eases increased whil e ot her

| eases decreased their respective interests under the agreenents.

The P& sought Sate Orector's Review of the April 5, 1990,
Deci sion contending that the retroactive readjustnent was "unfair,
arbitrary and contrary to the contractual comnmtnents" under the
communi ti zation agreenents:

Al joint interest billings and revenue distributions, as well
as royalty and overriding royalty distributions, that have
occurred over the last seven years have been nade on the basis
of the Cormunitization Agreenents as originally established by
the parties to the contract, including [BLM. To recalcul ate
these paynents at this tine woul d i npose a trenendous
expenditure of both tine and noney. Gertain funds previously
paid to working interest and/or overriding royalty [interest]
owlers rmay not be recoverable due to their inability or

unw | lingness to pay. This inposes an unfair burden on the
renai ning interest owners. Mreover, your deci sion appears
arbitrary inasmuch as none of your letters cite an authority or
precedent for retroactive adjustnents of interests wthin a
conmuni ti zed area.

(Letter to BLM dated Apr. 25, 1990.) The P&M proposed that the
readj ustnent be effective April 1, 1990, the first day of the nonth
followng the nonth in which BLMnotified it of the effect of the
1983 resurvey on the communi tization al | ocati ons.

In his July 16, 1990, Decision, the Deputy Sate Drector affirned
the April 5, 1990, Decision of the Chief, Branch of Huid Mneral s,
relying on Gace M Brown, 24 IBLA 301 (1976), wherein the Board affirned a
BLM deci si on decreasi ng the acreage included under a Federal oil and gas
| ease, retroactive to the date of acceptance of a resurvey of the |and.

2/ The BLMhad inforned the hol ders of the four |eases that the |and
descriptions and acreage set forth in their |eases were conforned to the
1983 resurvey, by the followng decision letters: Aug. 11, 1989, revised
Feb. 22, 1990 (U 18433); June 16, 1988, revised Dec. 26, 1989 (U 23797);
Dec. 14, 1989 (U 41696); Feb. 22, 1990 (U 52026). There is no evi dence
that any of the | essees objected to the Deci sions.
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The Deputy Sate Drector al so stated that BLMcoul d find no provi sion of
the communi tization agreenents contrary to the April 5, 1990, Decision of
the Chief, Branch of Huid Mnerals. The P& has chal | enged this
determnation before us. For reasons set forth bel ow we set the Decision
aside and renand the natter to BLMfor further considerati on.

[1] A the outset, we nust note that both sides have proceeded under
a msapprehension of law Thus, both BLMand P&Minplicitly assune that,
where a subsequent resurvey of riparian | ands indicates that accretions
have occurred to these lands since the date of the | ast survey, these
accretions are properly included in any existing oil and gas | ease for
the riparian lands. This is not correct.

The effect of accretions occurring to existing riparian | eases was
originally examned in SamK Mersen, Jr., A 30063 (June 30, 1965). In
that decision, the Departnent affirned the dismssal of a protest filed
by M ersen, who hel d a | ease described by | egal subdivisions, against the
i ssuance of a subsequent oil and gas |ease to Ashland Q| and Refini ng
Gonpany under a netes and bounds | and description for lands that M ersen
cl ai ned shoul d be considered wthin his | ease since they were accretions
to lands described in his | ease.

Wii | e recogni zing that the general rule with respect to patenting
of Federal lands riparian to nonnavi gabl e water bodi es was that the patent
conveyed any accreted | ands since the nedi an thread of the water body
rather than the neander |ine narked the limts of the conveyance, the
Departnment determned that a different rule applied wth respect to
mneral |eases under the Mneral Leasing Act of 1920. As described in the
syl l abus of the M ersen decision, the Departnent held that

[Where land is added by accretion to a surveyed | ot of public
land riparian to a nonnavi gabl e body of water in which the Lhited
Sates has title tothe bed toits nedial line, an oil and gas

| ease of the upland | ot described according to the plat of survey
covers only the land in the original lot to the neander |ine.

In essence, for purposes of oil and gas | easing, the neander |ine shown on
the survey returns nmarks the limt of the |lease. Accord, Janes L. Harden,
15 | BLA 187, 190 (1974).

[2] There is an inportant corollary to that rule as well. Thus,
M ersen al so expl ored the question of the effect of erosion on upl and
| essees. The decision in M ersen concluded that, while an upl and | ease
conferred mneral rights only to the neander |ine of a nonnavi gabl e wat er
body as shown on the plat of survey, the subsequent subnersion of part or
all of the upland area did not vitiate the | easehold interest so | ong as
Federal title to the mneral estate continued. In other words, since
Federal ownership of both the surface and the mneral estate extended to
the nedial thread of a river, the nere subnergence of upl ands did not
reduce or di mnish rights conveyed under |ease, unless those | ands passed
beyond t he
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nedi al thread and out of Federal ownership. 3/ See also Janes L. Harden,
supra, at 190-92; Thomas D Chace, A-30262 (June 30, 1965).

These principles seemclearly applicable herein. Thus, the San Juan
R ver has been determined to be nonnavi gabl e throughout its course in Uah.
See generally Lhited Sates v. Uah, 283 US 64 (1931); Sate of Uah v.
Lhited Sates, 304 F.2d 23 (10th Ar. 1962). 4 Al of the leases in this
appeal 1ssued wth acreages and descriptions of the | ands invol ved
consistent wth the 1900 plat of survey and all issued wth an effective
date prior to the effective date of the 1983 survey. The boundaries of
those | eases are, thus, necessarily controlled by the 1900 survey and
since, as expl ai ned above, neander |ines serve as |ines of boundary for
mneral |eases, these | ease boundaries cannot be altered by a subsequent
resurvey.

Those accretions apparent by a conparison of the 1900 and 1983 surveys
are, inlawand in fact, unleased |lands at the present tine. Wiile they
are subject to | ease under a netes and bounds description, they were not
incorporated into existing | eases by the nere fact of resurvey, nor did BLM
have the admnistrative authority to include themin such | eases pursuant
to the resurvey. The various BLM Decisions "conformng" existing | eases to
the 1983 survey, which Decisions served as the predicate for the Decision
appeal ed herein, were, thensel ves, ultra vires and wthout effect since
they failed to conply wth statutory and regul atory prescriptions
governing the issuance of oil and gas | eases on Federal |ands. It
necessarily follows that, to the extent that BLMhas ordered retroactive
revisions of the communitization agreenents to reflect accretive additions
to riparian uplands, its Decision cannot stand.

V¢ realize that BLMhas al so "conforned' existing | eases to show the
erosive effects of the San Juan Rver on its right bank. However, as noted
above, the fact that the San Juan R ver has inundated | ands shown to be
upl and in the 1900 survey has no effect upon existing | eases unl ess the
| ands described i n such | eases have passed beyond the nedial thread of the
river. See note 3, supra. nly to the extent that |and has eroded beyond
the nedial thread is there any basis for dimnishing an existing | easehol d,
and this is done not because of the fact of resurvey, but rather because,

3/ Thus, if the Lhited Sates owned the upl ands on both sides of a
nonnavi gabl e river, the fact that the area under |ease passed beyond the
center thread woul d not be of any rel evance to the | easehol d est at e.

Wiere, however, as in the instant appeal, ownership of the uplands is

di vided between the Lhited Sates and a third party (here, the Navaj o
Nation), a gradual erosion of land that ultinately results in the novenent
of the center thread of the riverbed past the [imts of the original upland
| ease woul d divest the Lhited Sates of ownership of the mneral estate in
those | ands now situated on the other side of the nedial thread and woul d,
necessarily, vitiate any Federal oil and gas lease to a simlar extent.

4/ BEven were the San Juan R ver deened navigable, the result would still
be the sane insofar as the question of the extent of an oil and gas | ease
is concerned. See David A Provinse, 35 | BLA 221, 232-34 (1978).

140 | BLA 232

WAW Ver si on



| BLA 90- 512

through the process of erosion, the Lhited Sates has been divested of
title to both the surface and mneral estates in such land, and it nay not
| ease what it does not own. n rermand, BLMshoul d exam ne the 1983 survey
returns to determne which parcels, if any, are now situated beyond the
center thread of the San Juan R ver.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside and the case files are renanded for further
action consistent wth the foregoi ng.

Gil M Fazier
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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